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merely inappropriate. Aswe noted in Williams, 182 F.3d at
563, this" element of physical invasion” exceeds conduct that
is “merely crude, offensive, and humiliating.” 1 cannot
overlook the severity of this physical contact.

Furthermore, the district court labeled both of Phillips's
comments to Burnett as “mere offensive utterance[s].”
Phillips’ s statement, “ Since you havelost your cherry, here's
one to replace the one you lost,” was more than merely
offensive. Unlike most of the comments found to be of
inadequate severity in Black and Abeita, this comment was
made directly to Burnett. As well, the comment was an
explicit referenceto aprivate body part, her hymen. | cannot
agree with the magority’s dismissa of this comment as
innocuous. Such a blatantly sexual comment addressed
directly to Burnett by her supervisor in the presence of other
employees exceeded the excusable realm of crude and
adol escent behavior.

Although the number of incidents alleged by Burnett—she
presents three incidents of inappropriate conduct—islessthan
those alleged in Black, Abeita, or Williams, this should not be
determinative. When viewed under the totality of the
circumstances approach, the severe nature of these incidents
distinguishes the present case. At a minimum, these facts
create a genuine of issue of material fact as to whether the
work environment was objectively hostile. Therefore, |
respectfully dissent.
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delivered a separate dissenting opinion.

OPINION

SILER, Circuit Judge. Plaintiff Jenny Burnett sued
defendants Tyco Corporation and Grinnell Corporation
(“Grinnell”) under Title VII, 42 U.S.C. 8§ 2000e et seq.,
allegingthat certain sexual statementsand other conduct were
sufficiently severeor pervasiveto constituteahostileworking
environment. The district court granted summary judgment
to defendants. We affirm the grant of summary judgment
because the allegations do not create a genuine issue of
material fact asto whether the conduct was sufficiently severe
or pervasive to support a finding of a hostile working
environment.

. BACKGROUND

Burnett was an employee of Gri nnell* for over nineteen
years, during which time she alleges that she was sexually
harassed. Burnett pointsto three specific instancesin which
Jm Phillips, personnel manager for Grinnell, engaged in
offensive conduct. Burnett also submits complaints from
other female Grinnell employees indicating that they have
been offended by Phillips' s inappropriate behavior.

Thefirst instanceof alleged harassment occurred sometime
in July 1994 at a meeting of Grinnell’s packing department.

1Tyco International (US) Inc. is the parent company of Grinnell
Corporation. Grinnell, as used herein, refers to both defendants.
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We noted that a Title VII violation may exist even when no
single episode of sexual harassment would be sufficient to
create ahostileenvironment. Seeid. at 564. We stressed that
the totality of the circumstances approach is the “most basic
tenet” of the hostile work environment cause of action. 1d. at
564. More specifically, we found that incidents with an
“element of physical invasion” were “not merely crude,
offensive, and humiliating.” Id.

Under Meritor Savings Bank, 477 U.S. at 67, and Harris,
510 U.S. at 21, sexua harassment is actionable under Title
VIl if the aleged conduct is sufficiently severe or pervasive.
It need not be both. Burnett does not base her claim on the
pervasive nature of Phillips's conduct, by alleging that
Phillips' sconduct wasongoing or continual. Rather, sheasks
this Court to examine whether the aggregate severity of
Phillips's conduct was sufficient to create a hostile work
environment. The district court and the majority have failed
to examine Burnett’ s evidence of ahostile work environment
under the totality of the circumstances approach. Both have
broken out the individual incidents and determined that none
alone was adequately “severe’ to create a hostile work
environment. The majority creates a scorecard, finding one
act to be severe and two to beinnocuous. Whilel do not fully
agree with their conclusions, | object more strongly to their
method of computation. The majority concludes that these
numbers are insufficient to create an issue of material fact as
to whether the conduct was sufficiently severe to create a
hostile work environment. In doing so, the mgjority faillsto
examinethe aggregate effect of theincidents. SeeWilliams,
187 F.3d at 564.

The district court found that Phillips's act of reaching
inside Burnett’ s blouse and placing acigarette pack under her
bra strap was merely inappropriate. The majority properly
acknowledges this error and concedes that this physica
contact was a battery. The severity of Phillips's act is
enhanced because this was unwelcome physical contact of a
very personal form. Reachinginside someoneel se’ sclothing,
especially someone’s undergarments, cannot be considered
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DISSENT

BOYCE F. MARTIN, JR., Chief Judge, dissenting. In
Harrisv. Forklift Systems, Inc., 510 U.S. 17, 22 (1993), the
Supreme Court acknowledged that determining whether a
work environment is objectively hostile or abusive is not a
“mathematically precise test.” Because this imprecise test
requires careful consideration of the aggregate effect of the
offensive factual incidents endured by Jenny Burnett, rather
'élhan simply atallying of the occurrences, | must respectfully

issent.

In Meritor SavingsBankv. Vinson, 477 U.S. 57, 67 (1986),
the Court defined hostile work environment sexua
harassment: “For sexual harassment to be actionable, it must
be sufficiently severe or pervasive to ater the conditions of
[the victim’s] employment and create an abusive working
environment.” InHarris, the Court provided a nonexclusive
list of factorsfor identifying ahostilework environment: “the
frequency of the discriminatory conduct; itsseverity; whether
itisphysically threatening or humiliating, or amereoffensive
utterance; and whether it unreasonably interferes with an
employee' swork performance.” Harris, 510 U.S. at 23.

Themajority faill sto acknowledgetheimpact of our Court’s
recent decision in Williams v. General Motors Corporation,
187 F.3d 553 (6th Cir. 1999). In Williams, we reversed the
district court’s grant of summary judgment in favor of the
defendant. The plaintiff alleged multiple acts creating a
hostile work environment: foul language, sexua comments
directed at plaintiff, at least oneincident of physical contact,
perceived inequities of treatment, and pranks or annoying
conduct by co-workers. Seeid. at 559, 562. We held the
district court erred in its dismissal of these incidents as
“‘infrequent, not severe, not threatening or humiliating, but
merely offensive.’” 1d. at 563. We found the district court
failed to consider thetotality of the circumstancesand thereby
“robbed the incidents of their cumulative effect.” 1d. at 561.
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Burnett stated that Phillipsentered theroom and began telling
a story about a woman he had recently seen. While telling
this story, he alegedly placed a pack of cigarettes containing
alighter inside Burnett’ stank top and brassiere strap. Burnett
stated that shewas stunned, shocked, and exposed. However,
she also testified that Phillips pulled the strap up just enough
toinsert thecigarette pack and that theresulting exposurewas
no greater than it would have been had she merely leaned over
while wearing the tank top.

The second alleged incident occurred sometwo weeks|ater
at another departmental meeting. On this occasion, Burnett
was coughing and Phillips allegedly gave her a cough drop
while stating, “ Since you have lost your cherry, here’ soneto
replace the one you lost.”

The third incident allegedly occurred on December 29,
1994. Burnett was wearing a Christmas sweater that read
“Deck the Malls” As Phillips walked by Burnett, he
alegedly stated to her “Dick the malls, dick the malls, |
amost got aroused.”

Finally, other allegations of harassing behavior by Phillips
are presented in two affidavits of fellow Grinnell employees.
In the first affidavit, a fellow female employee stated that
based on her personal knowledge of how women weretreated
by men at Grinnell she felt like “Grinnell [was] more like a
whorehouse than a plant.” Additionally, a second affidavit
included a form filled out by a female employee that was
placed in Grinnell’s suggestion box. The suggestion form
allegesthat “[p]ractically al of thewomen down here hashad
a filthy remark from this man - Jim Phillips - including
myself.” Under Abeita v. TransAmerica Mailings, Inc., 159
F.3d 246 (6th Cir. 1998), “this evidence isirrelevant at this
stage to plaintiff’s hostile environment . . . [claim] because
there is no evidence that plaintiff was aware of these actions
at thetime.” 1d. at 249 n.4. Thus, we will address only the
three allegations of Phillips's behavior directed to, and with
the knowledge of, Burnett.
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Following thethird instance of alleged harassment, Burnett
filed a complaint with the Equal Employment Opportunity
Commission (“EEOC”). Grinnell allegesthat it investigated
the charges contained in the EEOC complaint, but could not
substantiate them. No relief was granted by the EEOC,
leading Burnett to ingtitute this action. Grinnell moved for
summary judgment, which was granted on the basis that
Burnett failed to show that therewerematerial factsin dispute
regarding whether the conduct complained of wassufficiently
severe or pervasive to create a working environment that a
reasonabl e person would find hostile or abusive.

II. DISCUSSION
A. Standard of Review

This court reviews de novo a district court's grant of
summary judgment. See Smith v. Ameritech, 129 F.3d 857,
863 (6th Cir. 1997). Summary judgment is appropriate only
when thereisno genuineissue of material fact in dispute and
the moving party is entitled to judgment as a matter of law.
SeeFed. R. Civ. P. 56(c). Inreviewing amotion for summary
judgment, the court must view the evidence and draw all
reasonable inferences in favor of the non-moving party. See
Matsushita Elec. Indus. Co., Ltd. v. Zenith Radio Corp., 475
U.S. 574, 587 (1986). “Where the record taken as a whole
could not lead a rational trier of fact to find for the non-
moving party, there is ‘no genuine issue for trial.’”” Id.
(quoting First National Bank of Ariz. v. Cities Service Co.,
391 U.S. 253, 289 (1968)).

B. Hostile Work Environment.

Title VII of the Civil Rights Act of 1964 prohibits
discrimination by an employer “against any individua with
respect to his compensation, terms, conditions, or privileges
of employment, because of such individual’s ... sex[.]” 42
U.S.C. § 2000e-2(a)(1). In Meritor Savings Bank v. Vinson,
477 U.S. 57 (1986), the Supreme Court held “that a plaintiff
may establish a violation of Title VII by proving that
discrimination based on sex has created a hostile or abusive
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men and women routinely interact,” and therefore summary
judgment was inappropriate.” 1d. at 564 (citation omitted).

The Harris standard requires that the conduct be
sufficiently severe or pervasive to alter the conditions of the
plaintiff’semployment and thereby createahostile or abusive
working environment. In the instance case, Burnett’s three
allegations occurring at the beginning and end of asix-month
period are clearly not as pervasive as the fifteen incidents
which occurred in Williams over a year-long period, or the
various remarks made over the course of seven years in
Abeita. Indeed, though it was clearly offensive, Phillips's
behavior cannot be said to be even as pervasive asthe severa
remarks made regularly over a four-month period in Black
which were insufficient to support the jury’ s verdict therein.
Thus, the occurrence of the three allegations over the six-
month period does not give rise to agenuineissue of material
fact as to whether the conduct was sufficiently pervasive to
create a hostile work environment.

However, the cigarette pack incident was more severethan
any of the conduct alleged in Black, Abeita, or even Williams
because there was physical contact. Given Williams's
emphasisuponan‘element of physical invasion,’ thisincident
is fairly severe and perhaps even constitutes a battery.
However, under the totality of the circumstances, a single
battery coupled withtwo merely offensiveremarksover asix-
month period does not create an issue of material fact as to
whether the conduct alleged was sufficiently severeto create
a hostile work environment.

AFFIRMED.
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This court reversed, holding that the “District Court’s
analysis omits the plaintiff’'s clam that Katz's sexua
commentswere‘ commonplace,” ‘ ongoing,” and‘ continuing.’
Thisomission iscritical because. . . [the statements] appear
to be of approximately equal severity to those found in
Black.” Id. at 252. In the instant case, Burnett does not
allegethat Phillips s conduct was commonplace, ongoing, or
continuing. Indeed, three alleged instances spread out at the
beginning and at the end of a six-month period are not
commonplace, ongoing, or continuing, and are therefore less
pervasive than the discriminatory conduct in Abeita.

The severity of theincidentsis most properly evaluated in
light of the recent Williams decision. InWilliams, therewere
fifteen separateall egationsof sexual harassment over aperiod
of one year that were aleged to have created a hostile
working environment. The allegations included derogatory
and profaneremarksdirected at the plaintiff, sexually explicit
comments directed at plaintiff, offensive comments directed
at women in general, denial of plaintiff’s overtime, and the
excluson of plaintiff from certain workplace areas. See
Williams, 187 F.2d at 559. The district court granted
summary judgment to General M otors on the groundsthat the
alleged incidents, though offensive, were not severe or
pervasive enough to constitute a hostile work environment.
Seeid. at 560.

This court reversed, holding that the district court failed to
evauate the allegations by considering the totality of the
circumstances and erred by concluding that alleged conduct
must be explicitly sexual in order to have created a hostile
work environment. Seeid. at 561-62. The latter portion of
this holding is immaterial to this appeal because al the
conduct at issue was sexual in nature. The most relevant
circumstance noted in Williams was that three of the alleged
incidents“were not merely crude, offensive, and humiliating,
but also contained an element of physical invasion.” Id. at
563. Thiscourt held that “Williams's allegations, taken asa
whole, raise a question whether Williams was subjected to
more than ‘genuine but innocuous differences in the ways
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work environment.” 1d. at 66. The Court further explained
that “not all workplace conduct that may be described as
‘harassment’ affects a ‘term, condition, or privilege' of
employment within the meaning of Title VII.” Id. at 67
(citing Rogersv. EEOC, 454 F.2d 234, 238 (5th Cir. 1971)).
Finally, Meritor established that “[f]or sexual harassment to
be actionable, it must be sufficiently severe or pervasive ‘to
ater the conditions of [the victim’s| employment and create
an abusive working environment.”” 1d. (quoting Henson v.
City of Dundee, 682 F.2d 897, 904 (11th Cir. 1982)).

The hostile or abusive environment standard has been both
affirmed and elaborated upon by the Court on severd
occasions. See Faragher v. City of Boca Raton, 524 U.S.
775,787-88, 118 S. Ct. 2275, 2283 (1998); Burlington Indus.,
Inc. v. Ellerth, 524 U.S. 742, 753-54, 118 S. Ct. 2257, 2265
(1998); Oncalev. Sundowner OffshoreServ., Inc., --- U.S. ---,
118 S. Ct. 998, 1001 (1998); Harrisv. Forklift Systems, Inc.,
510 U.S. 17, 21 (1993). Importantly, in Harris, the Court
noted that the Meritor standard “takes amiddle path between
making actionable any conduct that is merely offensive and
requiring the conduct to cause a tangible psychological
injury.” Harris, 510 U.S. at 21. Thus, Title VII is not “a
genera civility code for the American workplace.” Oncale,
---U.S. at ---, 118 S. Ct. at 1002. “‘Thecritical issue. . .is
whether members of one sex are exposed to disadvantageous
terms or conditions of employment to which members of the
other sex are not exposed.’” 1d. (quoting Harris, 510 U.S. at
25 (Ginsburg, J., concurring)).

Several circumstances are to be considered in determining
whether an environment is “hostile” or “abusive,” which
“may include the frequency of the discriminatory conduct; its
severity; whether it is physically threatening or humiliating,
or a mere offensive utterance; and whether it unreasonably
interferes with an employee's work performance.” Harris,
510 U.S. a 23. The use of the term “may” reiterates the
Court’ sinsistencethat thisisanon-exhaustivelist of possible
circumstances to consider. Thus, the issue “can be
determined only by looking at all the circumstances.” Id.; see
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also Williams v. General Motors Corp., 187 F.3d 553, 562
(6th Cir. 1999) (stating that “it is well-established that the
court must consider the totality of circumstances.”).

C. Anaysis

Burnett’ s sole contention is that the district court erred in
finding that no genuine issue of material fact exists as to
whether therewas an objectively hostilework environment at
Grinnell. Grinnell responds that Burnett has not shown that
Phillips's conduct was sufficiently severe or pervasive to
create an objectively hostilework environment and that there
has been no showing that a condition of Burnett's work
environment has been affected. Thethree most recent hostile
environment cases emanating from this Circuit show that
there is no genuine issue of material fact in this matter.

In Black v. Zaring Homes, Inc., 104 F.3d 822 (6th Cir.),
cert. denied, 118 S. Ct. 172 (1997), this court reversed ajury
verdict which found that Black was subjected to a hostile
work environment while she was an employee of Zaring
Homes. Black alleged that she was subjected to various
discriminatory comments made at bi-weekly meetings from
July to October in 1993. First, at a July meeting, as a
manager reached for a pastry he stated, “Nothing | like more
in the morning than sticky buns.” Id. at 823. The manager
allegedly looked at Black in a suggestive manner while
making thiscomment. Seeid. Atthenext meetingin August,
participants joked that a parcel of land located next to a
Hooters Restaurant should be named “Hootersville,”
“Titsville,” or“TwinPeaks.” Thesejokesallegedly continued
at severa of the bi-weekly meetings. Seeid.

Also in August, while discussing her job performance and
bonus structure with her immediate supervisor, Black was
told that she“was paid great money for awoman.” |d. at 824.
At a September meeting, Black allegedly felt uncomfortable
when jokes were made about her pronunciation of the name
“Busam,” which was apparently pronounced “bosom.” See
id. Finally, at two meetingsin October, Black was asked by
the president of the defendant corporation, “ Say, weren’t you
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there [at a biker bar] Saturday night dancing on the tables,”
and was referred to asa “broad.” Seeid.

Although these alleged incidents took place fairly
consistently over a period of four months, this court held that
defendant was entitled to judgment as a matter of law under
the Harristest because under thetotality of the circumstances
the comments were merely offensive and were therefore
insufficient to support thejury’sverdict. Seeid. at 826. The
court deemed important the fact that “most of the comments
were not directed at plaintiff[.]” 1d. Unlike the regularly
occurring conduct in Black, Burnett here alleges that the acts
giving rise to a hostile work environment occurred at the
beginning and at the end of a six month period. Thus, the
allegationsin theinstant appeal are less pervasive than those
in Black. Additionaly, the two comments alleged to have
been made by Phillips were no more severe than the
statements made in Black. The fact that the statements were
directed at Burnett neither removes their innocuous nature
under Title VII nor cures their infrequency.

Burnett principally relies upon Abeita, in which a panel of
this court reversed a summary judgment granted to
TransAmericaon ahostile environment claim. In Abeita, the
plaintiff alleged discriminatory conduct intheform of severa
offensive comments made over aperiod of sevenyears. Only
one of the statements was specifically directed at plaintiff
Abeita. The statement was made by the president of
TransAmericawho asked Abeita, “oh yellow dressand yellow
shoes, yellow underwear too?” Abeita, 159 F.3d at 248. The
other alleged incidents concerned the president’s sexual
interest in other women, including a model he hired for a
photo session in order to meet her, and various other
commentsthat “were not sexual in nature but arguably reflect
degrading gender stereotyping.” Id. The district court
granted summary judgment to TransAmerica, holding that the
several offensive comments over a period of seven yearsdid
not present any evidence stronger than that addressed in
Black. Seeid. at 252.



